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CHAPTER  XVII— OCCUPATIONAL  SAFETY 
AND  HEALTH  ADMINISTRATION,  DE¬ 
PARTMENT  OF  LABOR 

PART  1977— DISCRIMINATION  AGAINST 
EMPLOYEES  EXERCISING  RIGHTS  UN¬ 
DER  THE  WILLIAMS-STE1GER  OCCUPA¬ 
TIONAL  SAFETY  AND  HEALTH  ACT  OF 
1970 

Walkaround  Pay  Disputes 

AGENCY:  Occupational  Safety  and 
Health  Administration,  Labor. 

ACTION:  Legal  Interpretation. 

SUMMARY:  This  amendment  to  S  1977.- 
21  of  Chapter  XVn  of  Title  29  adopts  a 
new  Interpretation  concluding  that  an 
employer’s  failure  to  compensate  em¬ 
ployees  for  time  spent  participating  in 
a  walkaround  Inspection  conducted  pur¬ 
suant  to  section  8  of  the  Occupational 
Safety  and  Health  Act  of  1970  (84  Stat. 
1690  et  seq.;  29  UB.C.  651  et  seq.)  con¬ 
stitutes  discrimination  \inder  section  11 
(c)  of  the  Act  (29  U.S.C.  660) .  This  In¬ 
terpretive  change  Is  based  on  a  thorough 
reexamination  of  the  legal  Issues 
involved. 

EFFECTIVE  DATE:  August  10.  1977, 
except  as  noted  below. 

FOR  FURTHER  INFORMATION  (X)N- 
TACT: 

Mr.  James  Foster,  Office  of  Public  Af¬ 
fairs,  Occupational  Safety  and  Health 
Administration,  Third  Street  and  Con¬ 
stitution  Avenue  NW.,  Room  N-3641. 
Washington,  D.C.  20210  (Tel.  No.  202- 
523-8151). 

SUPPLEMENTARY  INFORMATION: 
This  amendment  is  made  pursuant  to 
section  8(g)  (2)  of  the  Act  (29  U.S.C. 
657)  and  Secretary  of  Labor’s  Order  No. 
8-76  (41  FR  25059).  General  notice  of 
proposed  rulemaking,  public  participa¬ 
tion  therein,  and  delay  in  effective  date 
are  not  required  by  5  U.S.C.  553,  since 
this  section  Is  an  Interpretive  rule  and 
general  statement  of  p)olicy. 

Sectlcm  11(c)  (1)  of  the  Act  proscribes 
any  discriminatory  action  against  an 
employee  because  tiie  employee  has:  (1) 
Filed  a  complaint  imder  or  related  to  the 
Act;  (2)  Instituted  or  caused  to  be  in¬ 
stituted  any  proceeding  under  the  Act  or 
related  to  the  Act;  (3)  testified  or  is 
about  to  testify  in  any  proceeding  under 
the  Act  or  related  to  the  Act  or  (4)  ex¬ 
ercised  on  behalf  of  himself  or  others  any 
right  afforded  by  the  Act.  As  embodied  in 
the  Agency’s  interpretive  regulation  at 
29  CFR  1977.21,  it  was  the  original  inter¬ 
pretation  of  the  Occupational  Safety 
and  Health  Administration  of  the  De¬ 
partment  of  Labor  that  an  employer’s 
refusal  to  compensate  employees  for  time 
spent  in  a  walkaround  Inspection  gen¬ 
erally  did  not  constitute  discrimination 
under  section  11(c)(1)  of  the  Act.  For 
the  reasons  stated  below,  it  has  been  de¬ 
termined  that  the  earlier  Interpretation 
was  not  correct  and  that  an  employer 
who  fails  to  pay  an  employee  for  walk¬ 
around  time  violates  section  11(c)  of 
the  Act. 
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'This  declsl<m  is  based  on  an  interpre¬ 
tation  of  the  Act  including  the  p^cy 
and  purposes  imderlylng  section  8(e) 
and  the  entire  enforcement  scheme  of 
the  Act.  The  right  of  employees  to  par¬ 
ticipate  in  walkaround  is  expressly 
guaranteed  by  section  8(e)  of  the  Act, 
which  provides  that  an  employee  repre¬ 
sentative  shall  be  given  the  opportunity 
to  accmnpany  the  Secretary’s  representa¬ 
tive  during  the  physical  Inspection  of  any 
workpiece  under  section  8(a)  for  the 
purpose  of  aiding  the  inspection.  Thus, 
the  right  to  participate  in  a  walkaround 
is  not  a  right  corollary,  or  derived  from, 
the  Secretary’s  mandate  to  conduct 
workplace  inspections.  Rather,  it  is  an 
employee  right  expressly  granted  by  the 
Act,  similar  to  the  express  employee 
right  to  file  complaints,  whose  exercise 
is  protected  under  section  11(c) . 

This  express  right  of  employees  to  par¬ 
ticipate  in  the  inspection  process  is  cru¬ 
cial  to  the  successful  enforcement  of  the 
Act.  Employee  walkarounds  are  intended 
to  serve  as  an  aid  to  the  Secretary  in 
the  performance  of  his  duties  and  re¬ 
sponsibilities  under  the  Act  to  conduct 
comprehensive  and  effective  inspections. 
Employees  often  are  the  best  sources  of 
information  concerning  hazardous  areas 
in  a  workplace,  on  how  machinery  op¬ 
erates,  and  on  potential  or  actual  ex¬ 
posure  of  employees  to  workplace  haz¬ 
ards.  This  iiiformation  is  essential  to 
enable  representatives  of  the  Secretary 
to  determine  whether  violations  of  the 
Act  exist  and  what  enforcement  action 
should  be  taken.  'This  view  of  section 
8(e)  is  strongly  supported  by  the  legis¬ 
lative  history  of  the  Act.  Thus,  in  the 
development  of  the  Act,  members  of 
Congress  repeatedly  emphasized  the  cru¬ 
cial  importance  of  employee  participa¬ 
tion  in  the  walkaround  process: 

Dxirlng  the  field  hearings  (on  the  OSIIA 
legislation)  •  •  *,  the  complaint  was  repeat¬ 
edly  voiced  that  under  existing  safety  and 
health  legislation,  employees  are  generally 
not  advised  of  the  content  and  results  of  a 
Federal  pr  State  Inspection.  Indeed,  they  are 
often  not  even  aware  of  the  Inspector’s  pres¬ 
ence  and  are  thereby  deprived  of  an  op¬ 
portunity  to  Inform  him  of  alleged  hazards. 
Much  potential  benefit  of  an  inspection  to 
therefore  never  realized,  and  workers  tend 
to  be  cynical  regarding  the  thoroughness  and 
efficacy  of  such  lnsi)ectlons.  Consequently, 
in  order  to  aid  In  the  Inspection  and  provide 
an  appropriate  degree  of  Involvement  of  em¬ 
ployees  themselves  in  the  physical  inspec¬ 
tions  of  their  own  places  of  employ¬ 
ment,  •  •  •  an  authorized  representative  of 
employees  should  be  given  an  opportunity 
to  accompany  the  person  who  is  making  the 
physical  inspection  •  •  •  the  inspector 
should  have  an  opportunity  to  question 
employees  in  private  so  that  they  will  not  be 
hesitant  to  point  out  hazardous  conditions 
which  they  might  otherwise  be  reluctant  to 
discuss.  S.  Rep.  No.  1282, 91st  Cong.,  2nd  Seas. 
11  (1970). 

Certainly  no  one  knows  better  than  the 
working  man  what  the  conditions  are.  where 
the  failures  are,  where  the  hazards  are,  and 
particularly  where  there  are  safety  hsaardB. 
The  opportunity  to  have  the  worknlg  man 
himself  and  a  representative  of  other  work¬ 
ing  men  accompanying  Inspectors  Is  mani¬ 
festly  wise  and  fair,  and  In  arriving  at  the 
objectives  of  this  legislation  (06HA)  I  think 


It  to  one  of  the  key  provisions  of  the  bill  *  *  *. 
Remarks  of  Senator  Williams  In  Legislative 
History  of  the  Occupation  Safety  and 
Health  Act  of  1970,  430  (1971)  (hereinafter 
Leg.  Hist.). 

See  alao  H.R.  Rep.  1291,  9l8t  Cong.,  2Dd  Sess. 
852  (1970);  Remarks  of  Cong.  Steiger  In  Leg. 
Hist.,  1210-1217. 

Further,  other  provisions  of  the  Act 
underscore  the  overriding  Importance  of 
employee  walkaround  in  facilitating  a 
free  and  open  exchange  of  information 
between  the  representative  of  the  Secre¬ 
tary  and  employees.  The  Act  expressly 
provides  in  section  8(f)(2)  that  em¬ 
ployees  have  the  right  to  notify  the 
OSHA  inspectors  prior  to  or  during  the 
Inspection  itself  of  violations  which  they 
have  reason  to  believe  exist  in  the  work¬ 
place.  The  likelihood  and  effectiveness  of 
this  notification  would  be  greatly  in¬ 
creased  where  an  employee  representa¬ 
tive  was  accompanying  the  compliance 
officer  during  the  inspection. 

The  wisdo&i  of  the  Congressional  judg¬ 
ment  to  ensure  open  channels  of  com¬ 
munication  between  the  Secretary  and 
employees  has  been  contlnusdly  rein¬ 
forced  throughout  the  six  years  of  en¬ 
forcement  experience.  During  these 
years,  employee  participation  and  co¬ 
operation  at  the  inspection  stage  has 
proved  to  be  critically  Important  to  en¬ 
forcement  efforts  under  toe  Act.  In¬ 
formation  provided  by  employees  often 
makes  toe  difference  between  success  and 
failure  in  toe  effort  to  achieve  the  elimi¬ 
nation  of  workplace  hazards.  For  ex¬ 
ample,  there  are  many  hazardous  con¬ 
ditions  which  cannot  be  adequately 
evaluated  by  OSHA  without  information 
from  employees  who  are  familiar  with 
the  particular  condition  in  toe  context 
of  the  particular  workplace  and  who 
transmit  this  information  to  the  com¬ 
pliance  officer  during  t  he  walkaround. 
In  addition,  there  have  been  many  in¬ 
stances  where  employees  have  informed 
OSHA  during  toe  inspection  of  hazards 
which  might  otherwise  not  have  been 
detected  by  toe  compliance  officer.  More¬ 
over,  the  increasingly  complex  nature  of 
workplace  hazards,  as  in  toe  health  area, 
ihas  imposed  greater  burdens  on  the 
Secretary  in  detecting  these  hazards  and 
has  correspondingly  made  toe  need  for 
employee  Involvement  at  the  inspection 
stage  even  more  c(»npelllng. 

It  is  against  this  statutory  background 
that  an  employer’s  refusal  to  compen¬ 
sate  employees  for  time  spent  diutog  toe 
walkaroimd  must  be  viewed.  This  refusal 
has  a  twofold  and  related  Impact:  It  is 
Inherently  destructive  of  toe  employees’ 
right  to  participate  in  toe  walkaroimd 
and,  consequently,  impedes  toe  free  flow 
of  information  between  employees  and 
representatives  of  toe  Secretmy  which  is 
so  critical  to  effective  enforcement  of  toe 
Act. 

It  is  plain  that  toe  failure  of  an  em¬ 
ployer  to  pay  an  employee  for  time  spent 
during  toe  walkaround  will  have  a  strong 
chilling  effect  on  an  employee’s  willing¬ 
ness  to  act  as  representative  of  employees 
during  a  walkaroimd.  TTie  loss  of  pay 
Involved  would  clearly  constitute  a  sig¬ 
nificant  economic  disincentive  to  em- 
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ployees’  exercising  their  express  statu> 
tory  right  under  section  8(e)  to  accom¬ 
pany  a  compliance  ofQcer  during  an 
inspection.  Moreover,  the  failure  to  pay 
for  walkaround  would  also  interfere  with 
the  statutory  right  of  employees  to  notify 
compliance  officers  of  hazards  prior  to 
and  during  Inspections,  a  right  expressly 
granted  to  employees  under  section  8(f) 
(2)  of  the  Act. 

The  Supreme  Court  has  held,  in  the 
context  of  an  unfair  labor  practice 
charge  of  discrimination  under  section 
8(a)  (3)  of  the  National  Labor  Relations 
Act  based  on  an  employer’s  refusal  to 
pay  striking  employees  vacation  benefits 
while  paying  these  benefits  to  non-strik¬ 
ing  employees,  that  certain  employer 
conduct  may  be  so  “Inherently  destruc¬ 
tive”  of  employee  rights  that  no  specific 
proof  of  discriminatory  motivation 
otherwise  present  in  8(a)  (3)  proceedings 
is  needed  in  order  to  prohibit  conduct. 
“NLRB  V.  Great  Dane  Trailers,  Inc.”,  388 
U.S.  26.  34  (1967);  “NLRB  V.  Erie  Re¬ 
sistor  Corp.”,  373  U.S.  221,  228,  231 
(1963).  The  failure  to  pay  for  walk¬ 
around  participation  is  conduct  which  is 
“inherently  destructive”  of  employee 
rights  under  the  Occupational  Safety 
and  Health  Act. 

When  employees  are  discouraged  from 
present  and  future  participation  in  the 
walkaroimd,  the  open  channels  of  com¬ 
munication  between  employees  and  the 
Secretary  are  seriously  impaired.  OSH  A 
compliance  personnel  would  be  substan¬ 
tially  limited  to  reliance  on  information 
provided  by  employers — the  subject  of 
the  investigation — thereby  reducing  the 
likelihood  of  obtaining  complete,  objec¬ 
tive  and  useful  information  on  workplace 
hazards.  Th\is,  the  failure  to  pay  for 
walkaround  is  inherently  destructive  not 
only  of  employees’  protected  rights,  but 
also  of  the  entire  enforcement  scheme  of 
the  Act. 

It  has  further  come  to  the  attention  of 
the  Agency  that  management  represent¬ 
atives  are  often  paid  for  the  time  spent 
accompanying  OSHA  representatives 
during  an  inspection  while  the  employees 
participating  in  the  same  activity  are  not 
paid.  Thus,  an  employee  of  the  employer 
designated  by  the  employer  would  be 
paid  for  time  spent  on  the  walkaround 
while  an  employee  designated  by  the 


employee  representative  would  not  be 
paid.  Where  such  disparate  treatment 
occurs,  it  would  constitute  an  independ¬ 
ent  and  additional  groimd  for  a  finding 
of  discriminatory  conduct  under  section 
11(c). 

The  Secretary’s  Interpretation  that 
denial  of  walk-around  pay  violates  sec¬ 
tion  11(c)  is  reinforced  by  the  current 
interpretation  of  the  Depaiiment  of  La¬ 
bor  that  time  spent  by  employees  par¬ 
ticipating  in  an  OSHA  walk-around  in¬ 
spection  constitutes  “work  time”  or 
“hours  worked”  under  the  Fair  Labor 
Standards  Act  (PLSA) .  Under  this  inter¬ 
pretation,  time  spent  by  employees  dur¬ 
ing  a  walkaround  inspection  is  analogous 
to  other  activities  which  are  considered 
hours  worked  under  the  Department’s 
Interpretive  Bulletin  on  Horn's  Worked 
(29  C7FR  Part  785)  such  as  time  spent  for 
coffee  breaks  (5  785.18),  adjusting  griev¬ 
ances  (S  785.42),  waiting  for  and  receiv¬ 
ing  medical  attention  (§  785.43),  work¬ 
ing  for  public  and  charitable  purposes 
(§  785.44),  and  developing  suggestions 
(§  785.45).  These  instances  of  employee 
activity,  as  well  as  the  walkaroimds  by 
employee  representatives  on  OSHA  in¬ 
spections,  are  considered  hours  worked, 
even  if  the  employer  merely  permits  but 
does  not  require  this  activity,  so  long  as 
the  SM;tivity  is  done  while  the  employee  is 
required  to  be  on  the  employer’s  prem¬ 
ises.  This  interpretation  further  supports 
the  conclusion  that  failure  to  pay  for 
walkaround  time  is  discriminatory  xmder 
section  11(c).  Since  walkaround  time  is 
working  time  under  FLSA,  the  employee 
is  not  being  paid  solely  because  he  is  en¬ 
gaged  in  walkaround  activity  under  the 
Act.  It  follows,  therefore,  that  the  dls- 
crimina^ry  action  by  the  employer,  the 
failure  to  compensate  employees  for  time 
spent,  is  “because”  of  the  employee’s  ex¬ 
ercise  of  his  statutory  rights  under  sec¬ 
tion  8(e).  and  is  therefore  in  violation 
of  section  11(c). 

Finally,  the  same  factors  which  gov¬ 
ern  the  Agency’s  decision  that  the  fail¬ 
ure  to  pay  for  walkaround  constitutes 
discrimination  under  11(c)  would  sup¬ 
port  the  conclusion  that  the  failure  to 
pay  for  time  spent  by  employees  in  par¬ 
ticipating  in  any  other  Inspection  related 
activity  constitutes  discrimination  tmder 
section  11(c) .  Other  related  employee  ac¬ 


tivity  includes  responding  to  questions 
by  compliance  officers  and  participation 
in  opening  and  closing  conferences. 

Effective  date.  Tills  interpretation  Is 
effective  on  August  10.  1977,  when  public 
announcement  of  the  interpretation, 
which  received  wide  publicity,  was  made. 
However,  this  interpretation  is  effective 
on  September  20,  1977,  as  to  any  em¬ 
ployer  who  did  not  receive  notice  of  the 
interpretation  prior  to  that  date. 

In  accordance  with  this  statement  of 
policy,  29  CTR  1977.21  is  hereby  amended 
as  follows: 

§  1977.21  Walkaround  pay  disputes. 

The  Secretary  recognizes  the  essential 
nature  of  employee  participation  in 
walkaround  Inspections  under  section 
8^e)  of  the  Act  Employees  constitute  a 
vital  source  of  information  to  represent¬ 
atives  of  the  Secretary  concerning  the 
presence  of  workplace  hazards.  Em¬ 
ployees  should  be  able  to  freely  exercise 
their  statutory  right  to  participate  In 
walkarounds  without  fear  of  economic 
loss,  such  as  the  denial  of  pay  for  the 
time  spent  assisting  OSHA  compliance 
personnel  during  workplace  inspections. 
'Therefore,  In  order  to  Insure  the  imlm- 
peded  flow  of  Information  to  the  Secre¬ 
tary’s  inspectors,  as  well  as  the  unfet¬ 
tered  statutory  right  of  employees  to 
participate  in  walkaround  inspections, 
an  employer’s  failure  to  pay  employees 
for  time  during  which  they  are  engaged 
in  walkaround  inspections,  is  discrimina¬ 
tory  imder  section  11(c).  In  addition, 
where  employees  participate  in  other  in¬ 
spection  related  activities,  such  as  re¬ 
sponding  to  questions  of  compliance 
officers,  or  participating  in  the  opening 
and  closing  conferences,  an  employer’s 
failure  to  pay  employees  for  time  en¬ 
gaged  in  these  activities,  is  discrimina¬ 
tory  under  section  11(c). 

(Sec.  8(g)(2).  Pub.  L.  91-696,  84  Stat.  1600 
(29  U.S.O.  667) .) 

Signed  at  Washington,  D.C.,  this  15th 
day  of  September  1977. 

Eitla  BmCHAlC, 
Assistant  Secretary  of  Labor. 
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